Supreme Court Rule 201. General Discovery Provisions
(a) Discovery Methods.

Information is obtainable as provided in these rules through any of the following discovery
methods: depositions upon oral examination or written questions, written interrogatories to
parties, discovery of documents, objects or tangible things, inspection of real estate, requests to
admit and physical and mental examination of persons. Duplication of discovery methods to
obtain the same information and discovery requests that are disproportionate in terms of burden
or expense should be avoided.

(b) Scope of Discovery.

(1) Full Disclosure Required. Except as provided in these rules, a party may obtain by discovery
full disclosure regarding any matter relevant to the subject matter involved in the pending action,
whether it relates to the claim or defense of the party seeking disclosure or of any other party,
including the existence, description, nature, custody, condition, and location of any documents or
tangible things, and the identity and location of persons having knowledge of relevant facts. The
word "documents,” as-used-in-these+ules as used in Part E of Article Il, includes, but is not
limited to, papers, photographs, films, recordings, memoranda, books, records, accounts,

communications and-allretrievable—information—in—computerstorage and electronically stored
information as defined in Rule 201(b)(4).

(2) - (3) [no changes]

(4) Electronically Stored Information. ("ESI™) shall include any writings, drawings, graphs,
charts, photographs, sound recordings, images, and other data or data compilations in any
medium from which electronically stored information can be obtained either directly or, if
necessary, after translation by the responding party into a reasonably usable form.

(c) Prevention of Abuse.

(1) Protective Orders. The court may at any time on its own initiative, or on motion of any party
or witness, make a protective order as justice requires, denying, limiting, conditioning, or
regulating discovery to prevent unreasonable annoyance, expense, embarrassment, disadvantage,
or oppression.

(2) Supervision of Discovery. Upon the motion of any party or witness, on notice to all parties, or
on its own initiative without notice, the court may supervise all or any part of any discovery
procedure.

(3) Proportionality. When making an order under this Section, the court may determine whether
the likely burden or expense of the proposed discovery, including electronically stored
information, outweighs the likely benefit, taking into account the amount in controversy, the
resources of the parties, the importance of the issues in the litigation, and the importance of the
requested discovery in resolving the issues.




(d) = (1) [no changes]

(m) Filing Materials with the Clerk of the Circuit Court. No discovery may be filed with the
clerk of the circuit court except upon leave of court or as authorized or required by local rule or
these rules. Service of discovery shall be made in the manner provided for service of documents
in Rule 11.

(n) = (0) [no changes]

(p) Asserting Privilege or Work Product Following Discovery Disclosure. If information
inadvertently produced in discovery is subject to a claim of privilege or of work-product
protection, the party making the claim may notify any party that received the information of the
claim and the basis for it. After being notified, each receiving party must promptly return,
sequester, or destroy the specified information and any copies; must not use or disclose the
information until the claim is resolved; must take reasonable steps to retrieve the information if
the receiving party disclosed the information to third parties before being notified; and may
promptly present the information to the court under seal for a determination of the claim. The
producing party must also preserve the information until the claim is resolved.

Committee Comments
(Revised 2014)

Paragraph (b)

Paragraph (b), subparagraph (1) was amended to conform with the definition in newly
added paragraph (b), subparagraph (4) and complies with the Federal Rules of Civil Procedure.

Paragraph (b), subparagraph (4) was added to provide a definition of electronically stored
information that comports with the Federal Rule of Civil Procedure 34 (a)(1)(a) and is intended
to be flexible and expansive as technology changes.

Paragraph (c)

Subparagraph (3) was added to address the production of materials when benefits do not
outweigh the burden of producing them, especially in the area of electronically stored
information ("ESI"™).

The proportionality analysis called for by subparagraph (3) often may indicate that the
following categories of ESI should not be discoverable; (A) "deleted," "slack," "fragmented," or
"unallocated" data on hard drives; (B) random access memory (RAM) or other ephemeral data;
(C) on-line access data; (D) data in metadata fields that are frequently updated automatically; (E)
backup data that is substantially duplicative of data that is more accessible elsewhere; (F) legacy
data; (G) information whose retrieval cannot be accomplished without substantial additional
programming or without transforming it into another form before search and retrieval can be
achieved; and (H) other forms of ESI whose preservation or production requires extraordinary




affirmative_measures.  See Seventh Circuit Electronic Discovery Committee, "Principles
Relating to the Discovery of Electronically Stored Information,”" Principle 2.04(d). In other
cases, however, the proportionality analysis may support the discovery of some of the types of
ESI on this list. Moreover, this list is not static, since technological changes eventually might
reduce the cost of producing some of these types of ESI. Subparagraph (3) requires a case-by-
case analysis. If any party intends to request the preservation or production of potentially
burdensome categories of ESI, then that intention should be addressed at the initial case
management conference in accordance with Supreme Court Rule 218(a)(10) or as soon thereafter

as practicable.

Paragraph (p)

This provision is referred to as the "clawback" provision and comports with the new
Code of Ethics requirement that if an attorney receives privileged documents, he or she must
notify the other side.

Supreme Court Rule 204. Compelling Appearance of Deponent

(a) Action Pending in This State.

(1) Subpoenas. Except as provided in paragraph (c) hereof: (i) the clerk of the court shall issue
subpoenas on request; or (ii) subpoenas may be issued by an attorney admitted to practice in the
State of Illinois who is currently counsel of record in the pending action. The subpoena may
command the person to whom it is directed to produce documents or tangible things which
constitute or contain evidence relating to any of the matters within the scope of the examination
permitted under these rules subject to any limitations imposed under Rule 201(c).

(2) = (4) [no changes]

(b) = (d) [no changes]

Supreme Court Rule 214. Discovery of Documents, Objects, and Tangible Things--
Inspection of Real Estate

(a) Any party may by written request direct any other party to produce for inspection, copying,
reproduction photographing, testing or sampling specified documents, including electronically
stored information as defined under Rule 201 (b)(4), objects or tangible things, or to permit
access to real estate for the purpose of making surface or subsurface inspections or surveys or
photographs, or tests or taking samples, or to disclose information calculated to lead to the
discovery of the whereabouts of any of these items, whenever the nature, contents, or condition
of such documents, objects, tangible things, or real estate is relevant to the subject matter of the
action. The request shall specify a reasonable time, which shall not be less than 28 days except




by agreement or by order of court, and the place and manner of making the inspection and
performing the related acts.

(b) With regard to electronically stored information as defined in Rule 201 (b)(4), if a request
does not specify a form for producing electronically stored information, a party must produce it
in a form or forms in which it is ordinarily maintained or in a reasonably usable form or forms.

(c) One copy of the request shall be served on all other parties entitled to notice. A party served
with the written request shall (1) produce-therequested-documents identify all materials in the
party's possession responsive to the request and copy or provide reasonable opportunity for
copying or inspections. Production of documents shall be as they are kept in the usual course of
business or organized and labeled to correspond with the categories in the request, and—aH
retrievable—information—in—computer—storage—in—printed—form or (2) serve upon the party so
requesting written objections on the ground that the request is improper in whole or in part. If
written objections to a part of the request are made, the remainder of the request shall be
complied with. A party may object to a request on the basis that the burden or expense of
producing the requested materials would be disproportionate to the likely benefit, in light of the
factors set out in Rule 201 (¢)(3). Any objection to the request or the refusal to respond shall be
heard by the court upon prompt notice and motion of the party submitting the request. If the
party claims that the item is not in his or her possession or control or that he or she does not have
information calculated to lead to the discovery of its whereabouts, the party may be ordered to
submit to examination in open court or by deposition regarding such claim. The party producing
party deeuments shall furnish an affidavit stating whether the production is complete in
accordance with the request. Copies of identifications, objections and affidavits of completeness
shall be served on all parties entitled to notice.

(d) A party has a duty to seasonably supplement any prior response to the extent of documents,
objects or tangible things which subsequently come into that party's possession or control or
become known to that party.

(e) This rule does not preclude an independent action against a person not a party for production
of documents and things and permission to enter upon real estate.

Committee Comments
(Revised 2014)

Paragraphs (a) and (b)

The Committee reorganized Rule 214 as well as creating new paragraph (b), which is
modeled after Federal Rule of Civil Procedure 34(b).




Paragraph (c)

The Committee's intent was to assist in the area of electronically stored information by
allowing for identification of materials.

Supreme Court Rule 216. Admission of Fact or of Genuineness of Documents

(a) Request for Admission of Fact. A party may serve on any other party a written request for
the admission by the latter of the truth of any specified relevant fact set forth in the request. A
copy of the request for admission shall be served on all parties entitled to notice.

(b) [no change]

(c) Admission in the Absence of Denial. Each of the matters of fact and the genuineness of each
document of which admission is requested is admitted unless, within 28 days after service
thereof, the party to whom the request is directed serves upon the party requesting the admission
either (1) a sworn statement denying specifically the matters of which admission is requested or
setting forth in detail the reasons why the party cannot truthfully admit or deny those matters or
(2) written objections on the ground that some or all of the requested admissions are privileged
or irrelevant or that the request is otherwise improper in whole or in part. If written objections to
a part of the request are made, the remainder of the request shall be answered within the period
designated in the request. A denial shall fairly meet the substance of the requested admission. If
good faith requires that a party deny only a part, or requires qualification, of a matter of which an
admission is requested, the party shall specify so much of it as is true and deny only the
remainder. Any objection to a request or to an answer shall be heard by the court upon prompt
notice and motion of the party making the request. The response to the request, sworn statement
of denial, or written objection, shall be served on all parties entitled to notice.

(d) - (g) [no changes]

Supreme Court Rule 218. Pretrial Procedure.
(a) Initial Case Management Conference. Except as provided by local circuit court rule, which
on petition of the chief judge of the circuit has been approved by the Supreme Court, the court
shall hold a case management conference within 35 days after the parties are at issue and in no
event more than 182 days following the filing of the complaint. At the conference counsel
familiar with the case and authorized to act shall appear and the following shall be considered:
(1) the nature, issues, and complexity of the case;
(2) the simplification of the issues;

(3) amendments to the pleadings;



(4) the possibility of obtaining admissions of fact and of documents which will avoid
unnecessary proof;

(5) limitations on discovery including:
(i) the number and duration of depositions which may be taken;
(ii) the area of expertise and the number of expert witnesses who may be called; and

(iii) deadlines for the disclosure of witnesses and the completion of written discovery
and depositions;

(6) the possibility of settlement and scheduling of a settlement conference;
(7) the advisability of alternative dispute resolution;

(8) the date on which the case should be ready for trial,

(9) the advisability of holding subsequent case management conferences; and

(10) any other matters which may aid in the disposition of the action including but not
limited to issues involving electronically stored information and preservation.

(b) = (d) [no changes]

Committee Comments

(Revised 2014)

Paragraph (a)

Paragraph (a), subparagraph (10) is intended to encourage parties to use the case
management conference to resolve issues concerning electronically stored information early in
the case.

Rule 219. Consequences of Refusal to Comply with Rules or Order Relating to Discovery
or Pretrial Conferences

(a) Refusal to Answer or Comply with Request for Production. If a party or other deponent
refuses to answer any question propounded upon oral examination, the examination shall be
completed on other matters or adjourned, as the proponent of the question may prefer.
Thereafter, on notice to all persons affected thereby, the proponent of the question may move the
court for an order compelling an answer. If a party or other deponent refuses to answer any



written question upon the taking of his or her deposition or if a party fails to answer any
interrogatory served upon him or her, or to comply with a request for the production of
documents or tangible things or inspection of real property, the proponent of the question or
interrogatory or the party serving the request may on like notice move for an order compelling an
answer or compliance with the request. If the court finds that the refusal or failure was without
substantial justification, the court shall require the offending party or deponent, or the party
whose attorney advised the conduct complained of, or either of them, to pay to the aggrieved
party the amount of the reasonable expenses incurred in obtaining the order, including reasonable
attorney's fees. If the motion is denied and the court finds that the motion was made without
substantial justification, the court shall require the moving party to pay to the refusing party the
amount of the reasonable expenses incurred in opposing the motion, including reasonable
attorney's fees.

(b) Expenses on Refusal to Admit. If a party, after being served with a request to admit the
genuineness of any documents or the truth of any matters of fact, serves a sworn denial thereof,
and if the party requesting the admissions thereafter proves the genuineness of the document or
the truth of the matter of fact, the requesting party may apply to the court for an order requiring
the other party to pay the requesting party the reasonable expenses incurred in making the proof,
including reasonable attorney's fees. Unless the court finds that there were good reasons for the
denial or that the admissions sought were of no substantial importance, the order shall be made.

(c) Failure to Comply with Order or Rules. If a party, or any person at the instance of or in
collusion with a party, unreasonably fails to comply with any provision of part E of article 11 of
the rules of this court (Discovery, Requests for Admission, and Pretrial Procedure) or fails to
comply with any order entered under these rules, the court, on motion, may enter, in addition to
remedies elsewhere specifically provided, such orders as are just, including, among others, the
following:

(i) That further proceedings be stayed until the order or rule is complied with;

(if) That the offending party be debarred from filing any other pleading relating to any issue to
which the refusal or failure relates;

(iii) That the offending party be debarred from maintaining any particular claim, counterclaim,
third-party complaint, or defense relating to that issue;

(iv) That a witness be barred from testifying concerning that issue;
(v) That, as to claims or defenses asserted in any pleading to which that issue is material, a
judgment by default be entered against the offending party or that the offending party's action be

dismissed with or without prejudice;

(vi) That any portion of the offending party's pleadings relating to that issue be stricken and, if
thereby made appropriate, judgment be entered as to that issue; or



(vii) That in cases where a money judgment is entered against a party subject to sanctions under
this subparagraph, order the offending party to pay interest at the rate provided by law for
judgments for any period of pretrial delay attributable to the offending party's conduct.

In lieu of or in addition to the foregoing, the court, upon motion or upon its own initiative, may
impose upon the offending party or his or her attorney, or both, an appropriate sanction, which
may include an order to pay to the other party or parties the amount of reasonable expenses
incurred as a result of the misconduct, including a reasonable attorney fee, and when the
misconduct is willful, a monetary penalty. When appropriate, the court may, by contempt
proceedings, compel obedience by any party or person to any subpoena issued or order entered
under these rules. Notwithstanding the entry of a judgment or an order of dismissal, whether
voluntary or involuntary, the trial court shall retain jurisdiction to enforce, on its own motion or
on the motion of any party, any order imposing monetary sanctions, including such orders as
may be entered on motions which were pending hereunder prior to the filing of a notice or
motion seeking a judgment or order of dismissal.

Where a sanction is imposed under this paragraph (c), the judge shall set forth with specificity
the reasons and basis of any sanction so imposed either in the judgment order itself or in a
separate written order.

(d) Abuse of Discovery Procedures. The court may order that information obtained through
abuse of discovery procedures be suppressed. If a party wilfully obtains or attempts to obtain
information by an improper discovery method, wilfully obtains or attempts to obtain information
to which that party is not entitled, or otherwise abuses these discovery rules, the court may enter
any order provided for in paragraph (c) of this rule.

(e) Voluntary Dismissals and Prior Litigation. A party shall not be permitted to avoid
compliance with discovery deadlines, orders or applicable rules by voluntarily dismissing a
lawsuit. In establishing discovery deadlines and ruling on permissible discovery and testimony,
the court shall consider discovery undertaken (or the absence of same), any misconduct, and
orders entered in prior litigation involving a party. The court may, in addition to the assessment
of costs, require the party voluntarily dismissing a claim to pay an opposing party or parties
reasonable expenses incurred in defending the action including but not limited to discovery
expenses, expert witness fees, reproduction costs, travel expenses, postage, and phone charges.

Committee Comments
(Revised , 2014)

The Committee believes that the rule is sufficient to cover sanction issues as they relate
to electronic discovery. The rulings in Shimanovsky v. GMC, 181 Ill. 2d 112 (1998) and Adams
v. Bath and Body Works, 358 Ill.App.3d 387 (1" Dist. 2005) contain detailed discussion of
sanctions for discovery violations for the loss or destruction of relevant evidence and for the
separate and distinct claim for the tort of negligent spoliation of evidence.




