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I. INTRODUCTION


Illinois law provides a unique phenomenon to insurers and defense counsel as it relates to insurance coverage for claims being defended in Illinois.   Illinois follows the “horizontal” exhaustion rule recognized by many states in the United States.  However, Illinois is one of a few states that follows the “targeted” or “selective” tender of defense doctrine, allowing an insured covered by multiple insurance policies to target or select which insurer will defend and indemnify it with regard to a specific claim. This “targeted” or “selective” tender doctrine implicates the application of the horizontal exhaustion rule as well.


This paper discussions the development of the targeted/selective tender doctrine in Illinois and how Illinois courts have applied that doctrine to the horizontal exhaustion rule.   In 2001, Justice Quinn of the First District Appellate Court observed that Illinois’ status as one of a very small minority of states that employs a targeted tender doctrine is not one of distinction: “In the vast area of legal jurisprudence, there are undoubtedly many instances where being the first, or only jurisdiction to grant rights to persons or entities may rightly be a source of pride.  While it is still very early, the doctrine of “selected tender does not appear to me to be one of those instances.”  Chicago Hospital Risk Pooling Program, 325 Ill.App.3d 970 at 984 (1st Dist. 2001). (Quinn, J. specially concurring).  Thirteen years later, it appears that Montana and Washington are the only other states recognizing the right of selective tender.  See XL Specialty Insurance Company v. Progressive Casualty Insurance Company, 411 Fed.App’x 78, 81 (9th Cir. 2011) citing Casualty Indemnity Exchange Insurance Company v. Liberty National Fire Insurance Company, 902 F.Supp.1235, 1237, 1238 and N.3 (D. Montana 1995) (citing Institute of London Underwriters v. Hartford Fire Insurance Company, 234 Ill.App.3d 70 (1st Dist. 1992); Mutual of Enumclaw Insurance Company v. USF Insurance Company, 191 P.3d 866, 873 (Washington 2008).  

As such, Illinois courts tread with caution when the application of this right, which is uncommonly generous to insured parties, falls outside of the circumstances previously approved by the Illinois Supreme Court.   

II. THE TARGETED OR SELECTIVE TENDER DOCTRINE


The “targeted” or “selective” tender doctrine allows an insured covered by multiple insurance policies to target or select which insurer will defend and indemnify it with regard to a specific claim.  The Illinois Appellate Court first addressed targeted tenders in Institute of London Underwriters v. Hartford Fire Insurance Company, 234 Ill.App.3d 70 (1st Dist. 1992).  In that case, Great Lakes Towing Company had a primary policy with Hartford Fire Insurance Company and was an additional insured under a policy issued by the Institute of London Underwriters. Great Lakes was sued for wrongful death and tendered defense of the suit to London Underwriters.  Great Lakes notified Harford of the suit, but requested that Hartford not participate in the suit.  London Underwriters settled the case, then filed declaratory judgment seeking a declaration that Hartford was obligated to pay 50% of the settlement. 


The London Underwriters’ court first held that because the insured told Hartford that it did not want Hartford to respond to the claim, Hartford’s knowledge of the wrongful death claim did not constitute a tender. The Appellate Court rejected the argument that London Underwriters’ “other insurance” clause required Hartford to contribute to the settlement, holding that if the Hartford policy was never triggered, “the issue of liability under the other insurance clause does not arise” London Underwriters, 234 Ill.App.3d at 77.  The court explained that: 
“Great Lakes may well have feared that if a loss were attributed to its policy with Hartford the result might be a rise in premiums or cancelling of its policy. This factor alone suggests the insured ought to have the right to seek or not to seek an insurer’s participation in a claim as the insured choses when more than more carrier’s policy covers a loss.”  London Underwriters, 234 Ill.App.3d at 78-79. 

The court recognized than an insured’s actions after a loss may foreclose its right to coverage under a policy and, thus defeat a claim for equitable contribution by another insurance carrier.


The Illinois Supreme Court cited London Underwriters’ discussion of targeted tenders with approval in Cincinnati Co.’s v. West American Insurance Company, 183 Ill.2d 317 (1998).  Although targeted tender was not an issue in the case, the court discussed targeted tender in addressing whether an insurer’s duty to defend its insured arose upon receipt of actual notice of the suit against the insured, or whether the duty to defend was triggered only upon the insured’s tender of its defense to the insurer. Defendant West American argued that allowing actual notice of an underlying suit to trigger an insurer’s duty to defend would deprive an insured of the right to forego coverage under a policy.  In rejecting that argument, the Court cited London Underwriters and held that an insured may forego an insurer’s assistance for various reasons, such as fear that its premiums would be increased or the policy cancelled in the future.  Cincinnati Co.’s, 183 Ill.App.2d at 326.  The Court also held that an insured’s ability to forego an insurer’s assistance should be protected and concluded that an insured may knowingly forego an insured’s assistance by instructing the insurer not to involve itself in the litigation. Cincinnati Co.’s, 183 Ill..2d at 326.  At that point, the insurer would be relieved of its obligation to the insured with regard to that claim. Cincinnati Co.’s, 183 Ill. 2d at 326.  


Following the Illinois Supreme Court’s decision in Cincinnati Co.’s, the Appellate Court again addressed the issue of targeted tender.  In Bituminous Casualty Company v. Royal Insurance Company of America, 301 Ill.App.3d 720 (3rd Dist. 1998), the Appellate Court held that the general contractor, Johnson Construction, was entitled to request exclusive coverage as an additional insured with its subcontractor’s insurer, Bituminous Casualty Corporation, and to knowingly forego assistance from its CGL insurer, Royal Insurance Company of America. The Appellate Court rejected Bituminous Casualty’s argument that Royal was required to provide coverage pursuant to the “other insurance” clauses found in both insurers’ policies.  Bituminous Casualty, 301 Ill.App.3d at 725. The Appellate Court stated:

“It is only when an insurer’s policy is triggered that the insurer becomes liable for the defense and indemnity costs of a claim and it becomes necessary to allocate the loss among coinsurers. The loss would be allocated according to the terms of the other insurance clauses, if any, in the policies that have been triggered.” Bituminous Casualty, 301 Ill.App.3d at 726.


In Alcan United, Inc. v. West Bend Mutual Insurance Company, 303 Ill.App.3d 72 (1st Dist. 1999), the Appellate Court held that an insured could “deactivate” coverage with an insurer it had previously selected in order to invoke exclusive coverage with another insurer. In that case, the insured, Alcan, tendered its defense in a personal injury case to its insurer, Reliance National Insurance Company. Reliance later tendered the claim to West Bend Mutual Insurance Company, which insured Alcan as an additional insured on a policy with Alcan’s subcontractor. West Bend did not respond to the tender. In cross-motions for summary judgment filed in Alcan’s complaint for declaratory judgment, West Bend argued that Reliance was jointly liable with West Bend because Alcan had tendered the personal injury lawsuit to Reliance; Reliance had assumed Alcan’s defense following that tender; and, once activated, Reliance’s policy remained operative.  The Alcan United court rejected West Bend’s argument. The court noted that when Alcan first tendered the personal injury lawsuit to Reliance, Alcan did not know of the existence of simultaneous coverage through West Bend’s policy.  Consequently, it could not be said that Alcan made a knowing choice when it tendered the claim to Reliance.  Upon discovering West Bend’s policy, Alcan tendered the suit to West Bend, seeking exclusive coverage from West Bend and deactivating its tender to Reliance.  


The Alcan United court held that an “insured has a paramount right to choose or not to choose an insurer’s participation in a claim.”  Alcan United, 303 Ill.App.3d at 33.  Because an insured has the option to choose coverage, it follows that an insured should also “be permitted to deactivate coverage with a carrier previously selected for purposes of invoking exclusive coverage with another carrier” particularly when a deactivation is based upon the discovery of other coverage. Alcan United, 303 Ill.App.3d at 83.


The Illinois Supreme Court ratified the Appellate Court decisions in Bituminous Casualty and Alcan United in John Burns Construction Company v. Indiana Insurance Company, 189 Ill.2d 570 (2000).  In John Burns Construction, the Court directly addressed the targeted tender doctrine.  John Burns Construction Company had entered into a subcontract with Sal Barba Asphalt Paving, Inc. to pave a parking lot at a railroad station.  Pursuant to the subcontract, Sal Barba arranged for John Burns Construction to be added to Sal Barba’s policy with Indiana Insurance Company as an additional insured.  After construction work was completed, the plaintiff slipped and fell in the railroad station parking lot and sued John Burns Construction for his injuries.


John Burns Construction thereafter notified Sal Barba of the suit and asked that Sal Barba’s insurer, Indiana Insurance, defend and indemnify John Burns Construction in the action.  The tender letter stated John Burns Construction looked solely to Indiana for defense and indemnification, and explained it did not want its own insurer, Royal Insurance Company, to become involved in the suit  Indiana Insurance refused to defend John Burns Construction, so John Burns Construction then sought defense from Royal Insurance.  John Burns Construction and Royal Insurance filed an action for declaratory judgment seeking a declaration that Indiana Insurance alone had the duty to defend and indemnify John Burns Construction.  The Circuit Court held that both Royal and Indiana Insurance were required to contribute equally to John Burns Construction’s defense and indemnification, concluding that Royal Insurance’s duty to defend was triggered when John Burns Construction tendered the case to Royal Insurance following Indiana Insurance’s refusal to defend. The Appellate Court affirmed the Circuit Court, but held that John Burns Construction’s initial tender to Indiana Insurance trigged the “other insurance” provision in Indiana Insurance’s policy, which in turn activated Royal Insurance’s duty to defend John Burns Construction.  


The Illinois Supreme Court reversed the lower courts, holding that John Burns Construction had the right to choose which insurer would be required to defend and indemnify it and nothing in the Indiana Insurance policy limited John Burns Construction’s right to select which insurer would be required to defend.  John Burns Construction, 189 Ill.2d at 574.  Agreeing with the Appellate Court decisions in Bituminous Casualty and Alcan United, the Court held that an “other insurance” provision does not in itself overcome an insured’s right to tender defense of an action to one insurer alone.  John Burns Construction, 189 Ill.2d at 578.  Finally, the Court rejected Indiana Insurance’s claim that the Royal Insurance policy was triggered when John Burns Construction notified Royal Insurance of the plaintiff’s action.  The Court held:  

“In the present case, however, John Burns Construction made it clear that it did not want Royal Insurance to become involved in the matter and that the defense was being tendered solely to Indiana Insurance. Therefore, Indiana Insurance was foreclosed from seeking equitable contribution from Royal Insurance. When John Burns Construction tendered the defense of the claim to Royal Insurance, it did so only after Indiana Insurance declined to represent John Burns Construction. Indiana Insurance can not now take advantage of its own breach.” John Burns Construction, 189 Ill.App.2d at 578.


In effect, the Illinois Supreme Court concluded that:   1) the Royal Insurance policy was not “available,” in the language of Indiana Insurance’s policy, because John Burns Construction had declined to invoke that coverage; and, 2) Indiana Insurance’s “other insurance” provision could not itself overcome the right of an insured to tender defense of an action to one insurer alone.


Nearly five years after the Johns Burns Construction decision, an Illinois Appellate Court reached a different result on similar facts due to what it believed to be a significant nuance.  In Pekin Insurance Company v. Fidelity and Guarantee Insurance Company, 357 Ill.App.3d 891 (4th Dist. 2005), a van owned by Sanfilippo & Sons, Inc., an insured of Fidelity and Guarantee Insurance Company, broke down.  The van’s driver called Browns Vehicle Inspection to have the van towed.  The tow truck owner sent a tow truck, which was insured by Pekin Insurance Company.  While the van was being towed, it broke free, crossed into oncoming traffic, and injured two people. The injured party sued the tow truck owner and the van owner.


The tow truck owner was the named insured on the Pekin Insurance policy and the van owner was the named insured on the Fidelity Insurance policy (which was also an omnibus policy-that is, the policy covered individuals who used the van with the named insured’s permission).  Once the lawsuit commenced, the tow truck owner attempted to deselect its Pekin coverage and target the van owner’s Fidelity coverage.  The trial court rejected the tow truck owner’s attempt to deselect its coverage and later granted Fidelity judgment on the pleadings.  

On appeal, the Appellate court concluded that the tow truck owner could not deselect its Pekin policy and target the van owner’s Fidelity policy.  In so concluding, the court distinguished the Supreme Court’s decision in John Burns Construction, noting that in that case, the insurance policies each named the party seeking to deselect coverage.  Pekin Insurance, 357 Ill.App.3d at 902.  The court also emphasized that because the tow truck owner was not named in the Fidelity policy, but merely covered under the omnibus provision of that policy, it would be improper to allow the tow truck owner to deselect its coverage in favor of the Fidelity policy, a policy that it had not previously negotiated to be covered by. Pekin Insurance, 357 Ill.App.3d at 902.


The Appellate Court deemed it significant to be a “named insured” because the rational for allowing an insured to deselect coverage is that it vests the named insured with the right to choose between two policies for which that named insured has:  1) paid the premium, or, 2) as in John Burns Construction, negotiated for the contracted right to be named on another’s policy.  In contrast, when a party has only contracted with, and paid the premium for, one policy and attempts to deselect its policy in favor of a policy of which it has not paid the premium or negotiated to be the named insured, this rational is inapplicable.  The rational being that the named insured-rather than the insurance company-controls which of its insurance policies will be triggered. The court noted that a named insured may wish to deselect additional insurance coverage for any number of reasons including, but not limited to: 1) fear of the risk of being dropped from being covered; 2) endeavoring to limit increases in its premium; and, 3) ensuring stability in coverage during a pending lawsuit.


Subsequently, in State Auto Property and Casualty Insurance Company v. Springfield Fire and Casualty Company, 394 Ill.App.3d 414 (4th Dist. 2009) Swearingen Brothers was a named insured on both a State Auto and a Springfield Fire policy. It paid the premiums on both policies.  Thus, as in John Burns Construction, Swearingen Brothers was the named insured on both policies.  Therefore, Swearingen Brothers had the right to deselect its coverage under the Springfield Fire policy in favor of its coverage under the State Auto policy. Moreover, State Auto’s “other insurance” provision did not supersede Swearingen Brothers’ right to deselect coverage because Swearingen Brothers never triggered its Springfield Fire policy. By not invoking its coverage under the Springfield Fire policy, Swearingen Brothers left itself with coverage through only its State Auto policy. Thus, there was no other available insurance to implicate as used in the State Auto policy.


State Auto argued that Swearingen Brothers’ act of de-selection automatically required a  targeted tender to State Auto. Specifically, State Auto contended that Swearingen Brothers was required to send State Auto a “targeted tender” or “selective tender” letter notifying State Auto that it was looking solely to State Auto to defend and indemnify the claims in that case. To that end, State Auto asserted that there was nothing in the record to indicate that Swearingen Brothers was looking solely to State Auto for exclusive coverage.


The Appellate Court disagreed.  The Appellate Court rejected State Auto’s claim that Swearingen Brothers had to specifically inform State Auto that it was looking solely to State Auto to defend and indemnify the claim.  Swearingen Brothers was required only to file its claim for coverage with State Auto, which it did. The court rejected State Auto’s claim that receiving a letter with certain “magic words” would have better notified it that Swearingen Brothers intended to have State Auto defend and indemnify the claim than filing its initial claim did. The court rejected State Auto’s argument that a “targeted tender” letter would have better asserted Swearingen Brothers’ intent finding that such a letter would not have.  All that Swearingen Brothers was required to do was file its claim with State Auto, which it did. 


The discussion continued in Illinois School District Agency v. The St. Charles Community Unit School District 303, 971 N.E.2d 1099 (1st Dist. 2012) where numerous insurers were involved in the defense of lawsuits extending from mold infestation in the District’s high school building. While the Illinois Supreme Court had allowed insureds to selectively tender the defense of a lawsuit to one insurer over other chronologically concurrent insurers, the Court had never approved extending this uncommon right to include chronologically consecutive insurance policies. In the Illinois School District Agency case, the dispositive issue was whether an insured’s right to selective tender among chronologically concurrent policies extended to consecutive ones such as the policies in that case.  The Illinois School District Agency narrowly drew its holding to the fact that the Illinois Supreme Court had never approved the use of the selective tender rule to consecutive insurance policies. 

The Illinois School District Agency was established by certain school districts in Illinois to pool their risks.  It offers for purchase by its member’s insurance coverage, much like ordinary commercial insurance carriers.  The Agency provided commercial general liability insurance coverage to the District from July 1, 1995 through July 11, 2001.  Previously, the District held CGL policies with General Casualty Company of Wisconsin from September 1, 1971 to September 1, 1974; Employer’s Fire Insurance Company from October 1, 1974 to October 1, 1977; Harford Accident and Indemnity Company from October 1, 1977 to July 1, 1985; and, Indiana Insurance Company from October 1, 198 to July 1, 1985.  

In March 1999, the District notified the Agency that it faced potential tort liability stemming from mold exposure at St. Charles East High School. Between March 1, 2001 and March 2002, three separate lawsuits were filed against the District alleging the District’s negligence caused the former students to suffer mold related injuries. The District ultimately tendered the lawsuits to all of the carriers with the insurers accepting the defense subject to a reservation of rights other than General Casualty who acknowledged receipt of the tender, reserved its rights, and declined to defend.  Expert and consultant bills totaled $2.2 million at which point Hartford, Indiana, and General Casualty settled.  Hartford and the District reached a settlement whereby Hartford paid the District $150,000.00 in exchange for the District’s deactivation of its tender of defense. The District later settled with Indiana for $500,000.00 and deactivation of its tender. A similar settlement was reached between the District and General Casualty for $10,000.00. Ultimately, the Agency defended and indemnified the District in the mold lawsuits which settled for $90,000.00. The Agency paid $550,889.00 in defense fees and expenses related to the mold lawsuits, and the $90,000.00 settlement for a total expenditure of $640,889.00.  

The appeal arose from the Agency’s Counterclaim against the District seeking a declaration that it owed no obligation to cover mold remediation expenses unrelated to the defense of the mold lawsuit and alleged the District’s secret settlements with the other three insurers breached its insurance contract with the Agency.  The District argued that the Agency was ineligible for equitable contribution due to the targeted tender or selective tender doctrine.  The Appellate Court reversed the Circuit Court noting that the District was not entitled to judgment as a matter of law since the Illinois Supreme Court had yet to approve the use of the selective tender rule to consecutive insurance policies. In so holding, the Appellate Court distinguished the only Illinois Appellate Court case which appeared to have applied the targeted tender rule to consecutive insurance policies.  Richard Marker Associates v. Pekin Insurance Company, 318 Ill.App.3d 1137 (2nd Dist. 2001).  

Marker was insured by Pekin Insurance Company from August 25, 1991 to August 25, 1992 and by Statewide Insurance Company beginning on August 25, 1992.  Marker, an architect, was sued by a client and tendered defense of the suit to both insurance companies.  Marker then withdrew his tender to State Wide, leaving only Pekin to indemnify Marker after he settled with the former client. The Circuit Court granted Pekin summary judgment on Pekin’s suit for equitable contribution from Statewide.  The Appellate Court reversed holding that Pekin was not entitled to equitable contribution from Statewide precisely because Marker had elected to forgo coverage under Statewide’s policy.  Richard Marker Associates, 318 Ill.App.3d at 1145. 

The Marker court acknowledged that Illinois courts have chosen to protect the insured’s right to choose or knowingly forego coverage. An insured’s decision to forego coverage by one insurer in favor of another was explained by the insured’s fear that premiums would be increased or the policy cancelled in the future. This decision was relevant in the Richard Marker Associates case since Richard Marker had deactivated coverage to its current insurer, and sought coverage from its prior insurer. 

The Illinois School District Agency court found the explanation for the selective tender rule to have no application to its case.  The District selectively tendered the defense of its ligation to its current insurer, the Agency. Thus, the District could not have acted from a fear that premiums would be increased or the policy cancelled in the future as was noted in Richard Marker Associates.  The District’s tender to the Agency made future premium increases or cancellation of its policy more likely, rather than less likely.  Additionally, the Illinois School District Agency court noted that the District deactivated its tenders to Hartford, Indiana and General Casualty in return for compensation, another unique deactivation circumstance. 


Another important aspect of the Richard Marker opinion is that it authorized a post-settlement deactivation to one insurer and a targeted tender to another insurer.  Richard Marker Associates, 318 Ill.App.3d at 1140, 1144.

III. HORIZONTAL EXHAUSTION AND THE TARGETED TENDER RULE


Illinois Appellate Courts first addressed whether an insured must exhaust all available primary insurance before seeking coverage from any excess policy in United States Gypsum Company v. Admiral Insurance Company, 268 Ill.App.3d 598 (1st Dist. 1994).  In that case, Gypsum, the insured, argued that an excess insurer was required to provide coverage once the primary policy underlying its excess policy was exhausted, regardless of whether there were concurrent primary or excess insurance policies. The Appellate Court disagreed noting that allowing Gypsum to pursue such “vertical exhaustion” would allow it to effectively manipulate the source of its recovery, avoiding difficulties encountered as the result of its purchase of fronting insurance and the liquidation of some of its insurers.  This would permit Gypsum to pursue coverage from certain excess insurers at the exclusion of others.  Such a practice would blur the distinction between primary and excess insurance and would allow certain primary insurers to escape unscathed when they would otherwise bear the initial burden of providing indemnification. United States Gypsum Company, 268 Ill.App.3d at 654.  The Appellate Court therefore held that “horizontal exhaustion” was required, and that Gypsum must exhaust all available primary coverage before proceeding against an excess insurer.


Following the decision in Gypsum, the Appellate Court continued to apply horizontal exhaustion to require an insurer to first exhaust all available primary insurance coverage, including self-insurance, before an excess policy could be reached.  See AAA Disposal Systems, Inc. v. Aetna Casualty Surety Company, 355 Ill.App.3d 275 (2nd Dist. 2005); Maramount Corp. v. Continental Casualty Company, 326 Ill.App.3d 272 (1st Dist. 2001); New Hampshire Insurance Company v. Hanover Insurance Company, 296 Ill.App.3d 701 (1st Dist. 1998); Missouri Pacific Railroad Company v. International Insurance Company, 288 Ill.App.3d 69 (2nd Dist. 1997); and, Outboard Marine Corp. v. Liberty Mutual Insurance Company, 283 Ill.App.3d 630 (2nd Dist. 1996).  


In contrast to horizontal exhaustion, the “targeted” or “selective” tender doctrine allows an insured covered by multiple concurrent insurance policies to select or target which insurer will defend and indemnify it with respect to a specific claim.  The common and determinative element shared by the targeted/selective tender doctrine cases is that, in each, the insurance at issue-that held by the insured and provided by his multiple insurers-originated from primary policies.  In other words, all the insurers stood in the same position with respect to the potential duty of defense and indemnification owed to the insured.  It is in this situation, where the concurrent multiple policies held are primary policies, that the targeted tender rule prevails and allows the insured to select which insurer will defend and indemnify them.


However, this is not always the case.  A markedly different situation occurs when an insured is covered by multiple insurers providing different types of coverage. That is, policies concurrently held by an insured are not always primary:  an insured may hold primary insurance from one insurer and, at the time same, excess coverage from another. In this instance, when the insurers do not stand in the same position with respect to a potential duty of coverage, Illinois courts have clearly held that an insured cannot use this targeted tender right to choose to impose a coverage duty on an insurer with an “other insurance” excess provision in its policy to the exclusion of other co-insurers with which he holds primary policies.  

The Illinois Supreme Court resolved this issue in Kajima Construction Services, Inc. v. St. Paul Fire and Marine Insurance Company, 227 Ill.2d 102 (2007).  Initially, the Illinois Supreme Court noted that horizontal exhaustion originated in cases involving a continuous tort or long term environmental and hazardous waste claim, but found no evidence that horizontal exhaustion was limited to such claims. The Court next addressed whether the targeted tender doctrine prevailed over horizontal exhaustion. The Court noted that when excess insurance exists as part of an overall insurance package, it provides a secondary level of coverage to protect the insured where a judgment or settlement exceeds the primary policy’s limits of liability.  Excess insurance coverage attaches only after a predetermined amount of primary insurance or self-insured retention has been exhausted.  Consequently, until the limits of primary insurance coverage are exhausted, secondary coverage does not provide any collectible insurance. Once an excess policy is triggered in a case, the limits of the primary insurance must be exhausted before the excess carrier will be required to contribute to a settlement or judgment.


The Court also noted that excess coverage might come into play under various circumstances.  Excess coverage might arise by coincidence when multiple primary insurance contracts apply to the same loss or, excess coverage may be “true” excess insurance coverage purchased by the insured in separate contracts that are written by design and are known as “following the form” or “specific” excess coverage.  An “umbrella” insurance policy presents yet another form of excess coverage.  An umbrella policy provides both a standard “following form” excess coverage, and in some circumstances may provide broader coverage than that otherwise provided by the underlying primary carrier. 


In Kajima, St. Paul’s excess policy was entitled “Umbrella Excess Liability Protection Coverage.”  The policy provided that it would pay damages that were covered by the policy and by the insured’s basic insurance, which exceed the basic insurer’s payment of the limits of coverage in the basic insurance, other than the insured’s total limits. The policy also provided that it would pay amounts any protected person was required to pay as damages for injury or damage that was covered by the excess policy and was not covered by the insured’s basic insurance, limited by the amounts that are excess of the deductible or excess of amounts payable by other insurance, whichever was greater.  St. Paul’s umbrella policy, then, was determined to be a “true” excess policy. The Court noted that an examination of premiums charged for umbrella/excess coverage reflects an intent that umbrella/excess policies serve a different function.  Excess premiums are lower because excess coverage is, by its very nature, not supposed to be triggered until the underlying policy has been exhausted up to its limits.


For these reasons, the Kajima Court declined to extend the targeted tender doctrine to require one insured to vertically exhaust its primary and excess coverage limits before all primary insurance available to the insured had been exhausted.  Extending the targeted tender rule to require an excess policy to pay before a primary policy would eviscerate the distinction between primary and excess insurance. The Court found that the better rule was that targeted tenders can be applied to circumstances where concurrent primary insurance coverage exists for additional insureds, but to the extent that the defense and indemnity costs exceed the primary limits of the targeted insurer, the deselected insurer or insured’s primary policy must answer for the loss before the insured can seek coverage under an excess policy. This holding preserved the distinction between primary and excess insurance policies.  Therefore, the Court found that despite Kajima’s targeted tender to St. Paul, Kajima was required to exhaust its primary policies before invoking St. Paul’s excess coverage. Kajima, 227 Ill.App.2d at 116-17.  


The next question to be addressed was what happens when there are two concurrent primary policies but one of the primary policies has an “other insurance” excess provision.  In River Village One, LLC v. Central Insurance Companies, 398 Ill.App.3d 480 (1st Dist. 2009) the Illinois Appellate court held that the policy containing the “other insurance” excess provision renders that policy excess and not a concurrent primary policy for purposes of targeted tenders and horizontal exhaustion. In River Village, Central Insurance’s policy contained an “other insurance” excess provision. That provision mandated that Central Insurance was excess over: “any other valid and collectible insurance available, whether primary, excess, contingent or on any other basis unless a contract specifically requires that this insurance be either primary or primary and noncontributing. The court noted that these words were clear and unambiguous:  unless there was a contract specifically requiring that Central’s insurance be primary, its coverage was only excess over and above any other insurance which would be able to collect in the event of a loss.  

For this reason, the court believed it was obvious that the targeted tender doctrine and all of its progeny, involving concurrent primary insurers, was inapplicable to the case.  Rather, concurrent insurance of varying degrees was maintained: primary coverage with one carrier and excess coverage with Central. The court therefore followed the Kajima precedent and found that the Central policy required the first carrier to exhaust its primary insurance before it could trigger the excess coverage held with Central. Because the loss was completely satisfied within the limits of the other primary policy, there remained no claim in excess and the Central policy was not triggered. Plaintiff’s attempt at targeted tender and suit for reimbursement from Central failed.

IV. CONCLUSION


The targeted/selective tender doctrine and its impact on horizontal exhaustion continues to be an evolving process in Illinois.  Issues are still being resolved including the impact of self-insured retentions and deductibles.  While the issues of targeted/selective tenders and horizontal exhaustion appear frequently in environmental and construction claims, they are not limited to those types of claims. 

For these reasons, it is imperative that insurers defending claims in Illinois become knowledgeable in the analysis of these competing doctrines and retain Illinois defense counsel schooled in their resolution.  Illinois counsel will be knowledgeable in the Illinois case law addressing these issues and observant to the language of the “other insurance” clauses as well as sub-contract language that impacts policy exhaustion requirements and targeted tenders.
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